House Commerce, Labor and Economic Development Committee
March 19, 2014

Hearing opened on substitute Bill for HB 2556
Revisor
· Presented a summary of the substitute bill, which was passed out the previous week.

· Presented summary of the legislation (it can be viewed at www.keepkansasjobs.com)

· Section 1: Defines licenses, number of licenses and period of license freeze.

· Section 2: Deals with transfer of licenses and fees; contains same county provision.

· Section 3: Jan. 2016 Class A can sell other products, not more than 15% of floor space.

· Section 4: Transfer of convenience store license; must be in same county; become a Class B license, strong beer only.

· Section 5: July 2019, license can be transferred to grocery store or place with 65% of groceries. Half mile purchase rule.
· Section 6: July 2024, Class A licenses can be sold to qualified buyers; Class B and C can conduct tastings. Cap on Class A licenses removed.

· Section 10: Above sections part of liquor control act.

· Section 11: Definition section

· Section 12, 13, 14, 15, 16, 17, 19, 20: Subsequent changes in existing law.

· Section 18: Applies to whom may or may not hold a license

· Section 21: Must have someone over 21 on premise; can employ a felon, but cannot sell at retail.

· Presented a timeline as to when each provision would go into effect.

Rep. Houser: Last week or so, I have been thinking about things. Let’s jump forward in time to 2019, when we can sell beer and wine. Let’s say I own a grocery store and .45 miles on each side there is a liquor store. I can’t sell my wine without buying one of these licenses. If I buy both of these people out, I am already breaking statute, and then what happens if they get revoked, can I buy those licenses? Those are the kind of things we need to work out.
Revisor: Under proposal, you would have to buy Class A and have it converted to Class B or C, if you were grocery or convenience store. Then you would be able to sell. Are you suggesting he would have to buy out both licenses?

Rep. Houser: I can’t be within half a mile, so I would have to buy both.

Revisor: yes, in that situation you would be frozen out unless you buy both of them.

Rep. Houser: Right, but you can’t buy both or what happens if you do? What happens to that other license?

Revisor: You would have two licenses and you could only use one. You might be able to sell that to someone else in the county, and sell it under those circumstances. You raise a valid consideration.

Rep. Houser: Yes I do.

Rep. Suellentrop: That is one of those areas where this is a slow process of transition. So in that case, you would have to wait until the 10 year period is over. That is one of the elements of a slow, transition process.

Rep. Whipple: In areas where there are multiple grocery stores and a liquor store, when there is one store do they bid on that license? How does that work?
Revisor: If two people are competing for the same license, then that is up to whoever holds the license and what they can work out. You might have a bidding war.

Rep. Whipple: So in terms of convenience, in those areas you would still only have one place to buy liquor.

Rep. Kleeb: That is correct. This is set up to give value to those licenses, and some would like that kind of bidding competition. And they could see that license at a higher price.

Revisor: This does not change number of retailer licenses that exist before 2014. If liquor store sells it licenses they are out of business.

Rep. Frownfelter: So when they sell their license, they are out of business. How do they get rid of their inventory, and is that are out of a location that can sell liquor?

Revisor: The ABC Director can give them permission to transfer or sell their inventory.

Rep. Houser: Can turn Class A into B or C. Then later, 2024, B or C can change to an A. So I am a convenience store with Class B, I can never sell liquor or wine, before that. After 2024 can a guy turn a convenience store into a liquor store?

Revisor: The way this is written in 2024, Class A limit goes away, but whoever owns convenience store would have to set up liquor store in another location.

Rep. Houser: After 2024, ABC can issue however many licenses in each they can?

Revisor: No, they can only issue new Class A licenses. People who hold B and C could not sell A, and they would have to get a separate license in a separate location.

Rep. Houser: So after 2024 there can only be 50 B and Cs if that is all that is issued, so we can never have a new convenience store selling beer or a new grocery store selling wine after 2024.

Revisor: The way this is set up, they buy an existing license and transfer it over. After that, this bill does not allow for that. 

Rep. Houser: So in my area, we may not get any locations.

Revisor: You can come back to the legislature and have that changed.

Rep. Carpenter: What happens if a liquor store closes? Who gets the license?

Revisor: Then the license would be up for sale. There are some provisions that allow the spouse to operate temporarily. What happens to the business, and the estate? If no one wants to buy the license, then that would disappear.

Rep. Carpenter: And if it happens before 2024 they would be able to sell that license?

Revisor: Could be an asset in the estate. It could only go to certain people based on the statutory requirements, which are not changed in this. You would have two issues in your scenario: what happens to the inventory, and there is a process for that, with supervision from ABC Director. And if the license is going to be sold, there is a requirement as to who can purchase that, and if it cannot be sold it would be lost and not replaced.

Rep. Houser: Could convenience store sells his B can he not then buy another?

Revisor: Then that puts him position of being a new buyer, and he can then buy an A and get into the hard liquor business as if he was starting from scratch. That is regulated by ABC.

Rep. Houser: He cannot turn that C store into a liquor store.

Revisor: He would have to make some changes to do that, but in terms of food items that is separate issue.

Rep. Houser: So we could lose liquor licenses between now and 2024?

Revisor: I guess there is a scenario where that happens, but if a liquor license is available with the cap, someone will likely want to buy it.

Rep. Tietze: New Section 2 talks about transferring to any person. Not understanding person compared to individual.
Revisor: Section 18 is list of requirements about who is not allowed to have a license. Could be an individuals or corporation. Section 18 amends KSA 40-311 and that statute lists those persons not allowed to have a license. For example, someone who is not a citizen for more than 10 years convicted of a felony, license revoked previously, and other instances. 

Rep. Tietze: So person in Section 18 is different than person in Section 2? 

Revisor: I think the term person is defined in the act. It’s kind of hard to convict a corporation of a crime that can occur. Most of the time what you are looking at is circumstances where the question is the person holding the license, are they in violation of any of the categories outlined in 40-311. Once that occurs you can’t hold a license, so the issues under Section 2 could not occur.

Rep. Tietze: So after that, you can sell the license to anyone in the definition of Section 2 regardless of Section 18?

Revisor: Pursuant to new Section 10, 1 through 9, remain part of the liquor control act. As a result, the definition of person you find in section 11, amending 41-102, would impute the definition of person to Section 2.

Rep. Kleeb: Section 2 only applies to Class A license?
Revisor: Correct. So a retailer going out of business can sell that license to someone qualified to hold that license and they are going to be defined and restricted by section 18, amending KSSA 40-311. You can’t sell it to just anybody, and new Section 2 sets forth a process that the person wanting to sell the license has to follow: ABC approval, submit contracts and the like and if Director does not approve it, then there is no transfer.
Rep. Frownfelter: Page 25 and 26, one part says who can own it and says 5% but another section says 25%. What is the difference?

Revisor: One difference is that 5% deals with conflict of interest provision, when you go to 25% that deals with manufacturer of alcohol and 5% deals with the retail owner.

Rep. Houser: Grocery store has a liquor store within half mile or less. Now I own one of those liquor stores outside of the circle. I already know that I am in good shape for 5 years. But in 2024, but when we pull the cork out the distance requirements are gone. So if they wait 10 years to buy me out, my license will have no value after 10 years, because all they have to do is wait me out for 10 years. So there is value up to a point, but after 10 years there is no value.
Rep. Kleeb: That is true. But c-stores and grocery stores cannot sell spirits, so that helps keep value for the store.

Rep Corbet: A non-compete clause. Would mileage handle that? A grocery store could buy a license  right next to a liquor store. Would this protect them and have a non-compete.

Revisor: normally non-compete clauses occur in contracts. There is nothing in this act that creates a non-compete. There might be a non-complete as part of a transfer agreement, but this bill does not deal with that issue.
Rep. Corbet: Is there any other business in Kansas or bill where we have used mileage provisions? 

Revisor: I am not aware of restrictions of this type, except that you do have statutes where you cannot have a business within so many feet of a school or other location. You cannot have a microbrewery permit unless the area is zoned for certain uses. Can’t have a liquor license within 200 feet of a school or church. However, that deals with existing facilities, but if someone builds close to that premise they are still eligible.
Rep. Corbet: I understand that. This kind of puts a niche in where you can tell people where they can build, what they can build and who they can be.

Rep. Whipple: The situation in which 10 years passes and liquor license may or may not still be there. The other stores still cannot sell spirits. Correct?

Revisor: C-store will be limited to wine only. B is limited to beer only. The only thing that is wide open is Class A.

Rep. Whipple: Will we have situations in Western Counties where the residents won’t be able to buy spirits?

Revisor: Yes, that’s a possibility.

Rep. Carpenter: Can corporations currently buy liquor licenses?

Revisor: The act allows them to purchase, the question then is if they fall into one of those categories prohibiting them. Under current law a corporation can hold a liquor license, and that does not change under this law.
Rep. Frownfelter: Question about distance limitations…

Revisor: Statute currently sells 200 feet radius where you can’t sell from a school or church. There might be some rules and regulations that deal with that. I don’t know any prosecutor that gets out a tape measure and checks.

Rep. Frownfelter: How do we handle punishing a corporation since we don’t have corporations that own stores now? Would they shut down one store, all stores, any stores?

Revisor: That would be up to the director, and how they have each location licensed.

Rep. Frownfelter: Who would handle policing of these new licenses?

Revisor: Under the liquor control act, ABC is charged with administering the act. You also have a lot of situations where they work with local prosecutors, and that would not change.

Rep. Frownfelter: Is there a provision for the tax that will be lost from CMB?

Revisor: The tax part that was in the original bill is not in here.

Rep. Houser: A corporation cannot own liquor licenses, correct?
Revisor: A corporation is a legal entity. I think you are asking if Wilke Incorporated has five partners, then we are not each going to have a license in our name. As far as I can tell, an individual would have to own each license.

Rep. Suellentrop moves to adopt the proposed substitute bill.

Rep. Kleeb: If this passes, it allows us to hear testimony and work amendments.  On a 7-7 tie, the Chair breaks the tie with a yes vote. Passes 8-7 to consider the substitute bill.

(NOTE:  This is typically just a procedural vote to allow for debate, but committee members saw this as a chance to avoid further work on this bill and attempted to deny the motion.  One committee member had left the room at that point, allowing for the tie.)

Chair asks Amy Campbell to provide some comments:
· Thanks the Chairman for a proposal that is an actual transition, which is something not previously seen, and does try to add value to licenses. This is the first bill that actually tries to do that.

· Several sections are repealed. This anticipates you would have places with CMB and hard liquor.

· Removes separate entrance section. Not sure how that impacts someone who puts something within their store. Don’t know the answer to that.

· This bill does repeal prohibition on multiple licenses. This would allow individuals and corporations to have multiple licenses.

· Was more confident in my understanding of the proposal before that discussion. Not sure I know exactly what it does anymore.

· You indicated the half-mile goes away after 10 years. That is not how we read this, and that makes a big difference.

· Many places in the US put boundaries on liquor licenses, for purchase or to open a store.

· One thing we have seen across the country is restrictions on how many licenses can be in a community, distances, etc.

· What we want to look at is what does this look like in 10 years, because  that is where everyone wants to be in changing the system. If there is value in the license, then we believe that value is in perpetuity. 

· I would emphasize that whatever you create here we have to be able to defend and our Attorney General has to be able to defend. We have to say we have logical reasons and regulatory backing, and that is a key issue. I am not sure those are all covered in this bill. 
· No. 1 amendment I would offer is that date that you pick, so that June 30 date does not work. You have be retroactive. There is no requirement to getting a license today that I have to have inventory or a space.
· If Hyvee really does have to buy 2 licenses, what happens to that other one? Do they sit on it for 10 year? Do we want it to go back to the state for a raffle or auction?

· If I lose my liquor license because of failure to pay taxes, what does the state do with that license? Do they have to reissue it for $250 or can they sell it off to recoup their lost tax revenue?

· Who is penalized? Does the whole store get shut down? If they sell wine in the fruit section, does the whole fruit section get closed down? Those issues have to be considered.

· Our liquor stores would also be able to put CMB on their shelves, as I read this. You would still have to get a license from the locals, we are fine with that. But I want to make sure that is the intent and understood.

· Where does the 15% come from? What are grocery items? Are corkscrews and decanters grocery items? We don’t know the answer.

· The enforcement systems seems to be ignored here. The fiscal notes we have seen indicate adding 20 additional positions and millions of dollars. When do you do that? In the first two year, in five years, in 10 years? I would love to see something in this bill outlining and providing direction for that.

· In regards to the 200 feet, it is not the local prosecutor, but it is the ABC agent, and it does happen.

· When it comes to resale, then there needs to be a prescreen so make sure that you are negotiating with someone who is eligible for a license.

Tom Palace, Petroleum Marketers and Convenience Stores Association and Uncork Kansas
· This alternative is very different then the underlying bill and we appreciate the effort.

· This is a good first step to find a balance.

· The current amendment needs tweaking.

· This issue is not going to go away, and compromise does not mean we will get everything.

· Our coalition has made efforts to find compromise.

· This amendment sets a tone for further discussion and we are happy to keep talking.

· We just appreciate what the committee has done.

